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fees will be allowed on the theory that the marriage remains valid until the 
court declares it invalid. Vroom v. Marsh (1878, Ct. Err.) 29 N. J. Eq. 15; 
North v. North (1845, N. Y.) 1 Barb. Ch. 241, 43 Amer. Dec. 778; Ricard v. 
Ricard (1900) 143 Iowa, 182, 121 N. W. 525, 26 L. R. A. (N. S.) 500, note. 
But where the action is brought by the wife, the majority of courts refuse to 
allow her temporary alimony and counsel fees on the ground that the wife is 
estopped to claim support by her allegations that the marriage is a nullity. 
Bloodgood v. Bloodgood (1880, N. Y. Sup. Ct.) 59 How. Prac. 42; Jones v. 
Brinsmade (1905) 183 N. Y. 258, 76 N. E. 22, 3 L. R. A. (N. S.) 192, note. A 
very strong minority attacks this estoppel theory and allows alimony and counsel 
fees to the wife where she institutes the suit. Allen v. Allen (1880, N. Y. Sup. 
Ct.) 59 How. Prac. 27; Lea v. Lea (1889) 104 N. C. 603, 10 S. E. 488. The 
request for alimony by the defendant in the instant case is novel because the 
suit is brought after the death of the husband by his relatives. In an action 
by a parent to annul the marriage of her infant son, alimony was not allowed 
to the defendant, on the ground that the plaintiff was a stranger to the defendant 
as far as alimony is concerned. Stivers v. Wise (1897) 18 App. Div. 316, 46 
N. Y. Supp. 9. Though the statute under which the suit in the principal case 
was brought, does not provide for alimony, the court could have made com- 
pliance with an order directing alimony a condition precedent to the decree of 
annulment, since it was an equitable action. The majority of the court argued, 
however, that alimony is based on the duty of the husband to support his wife; 
that the duty ceases on his death; and that the relatives being strangers to 
the wife, there is no reason to make such a requirement. The dissent con- 
tended that the action was more than a mere attempt to obtain property, since 
it attacked defendant's status as a lawful wife and the legitimacy of her child 
(But the Code of Civil Procedure allows the court to declare a child legitimate) 
and the child's inheritance; and that therefore the relatives who made such 
an attack in the hope of pecuniary gain should be subjected to the liability of 
counsel fees, as the husband would be if he were alive and bringing the suit. 
This argument seems very persuasive, though it is not clear how the order 
directing the payment from the trust fund can be justified, the trustee not 
being a party to the suit. 

Municipal Corporations — Railroad Crossings — Liability for Damage. — The 
plaintiff owned certain lots on the Milwaukee side of a street, the center line 
of which was the boundary between the town of Lake and the city of Milwaukee. 
He brought this action to recover damages for the removal of soil occasioned 
by cutting down the level of the street so as to make it run under the tracks 
of the defendant's intersecting railroad. The city charter conferred power 
on the city council "to require railroad companies to construct at their own 
expense such bridges . . . tunnels, etc., at public railroad crossings as the 
city council might deem necessary." The construction of the subway had been 
authorized by an ordinance in which extended privileges were granted the rail- 
road on condition that it construct several subway crossings of which this 
was one. The ordinance expressly provided that the defendant "should be 
at no cost or expense for any work outside of its right of way." Held, that 
the plaintiff should recover. Application of Kaiser (1919, Wis.) 174 N. W. 714. 

The court found no difficulty with the claim of the plaintiff to damages, so 
the only question was whether the city or the railroad was under a duty to 
pay same. The decision rested entirely on the interpretation given to a similar 
charter provision in a previous case. Superior v. Roemer (1913) 154 Wis. 345, 
141 N. W. 250. The court there held that the charter provision gave the city 
power to authorize construction only at the expense of the railroad and that 
the city had no power to assume a duty to pay any part of the expense. That 
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the decision in the principal case is based upon this denial of power is shown 
by a similar case where the plaintiff who owned a lot on the other side of 
the street, in the town of Lake, was not allowed to recover against the railroad. 
Application of Doss (1919, Wis.) 174 N. W. 718. In that case the supervisors 
of the town had express power to make an agreement with railroad companies 
to share in the expense of changing a grade crossing. The decision in the 
principal case is sustained by authority. Northern Pacific Ry. v. State ex rel. 
Duluth (1908) 208 U. S. 583, 28 Sup. Ct. 341; State ex rel. Minneapolis v. St. 
Paul M. & M. R. R. (1906) 98 Minn. 380, 108 N. W. 261. The courts have 
construed the power granted to municipal, as well as to private, corporations 
strictly. See 1 McQuillin, Municipal Corporations (1911) sec. 353. Where no 
power is granted none will be implied, unless it is necessary to support express 
powers of the municipality. See Dailey v. City of New Haven (1891) 60 Conn. 
314, 22 Atl. 945; Flannagan v. Buxton (1911) 145 Wis. 81, 129 N. W. 642. 
There was no necessity in the instant case to imply a power to undertake a duty 
to contribute to the expense, since the city by its express powers could compel 
the railroad to construct the crossing at its own expense. Chicago, M. & St. P. 
R. R. v. Pair Oaks (1909) 140 Wis. 334, 122 N. W. 810; Chicago, B. & Q. R. R. 
v. Nebraska (1897) 170 U. S. 57, 18 Sup. Ct. 513. 

Pleading — Misnomer of Parties — Amendments. — The Michigan Railway 
Company leased its road to the Grand Trunk Railway Company, which company 
operated it under the name of the Grand Trunk Railway System. The plain- 
tiff brought an action for injury to property against the Grand Trunk Railway 
System. The service of summons was made on the Michigan Railway Company. 
At the trial the attorney for the Grand Trunk Railway Company entered a 
plea of the general issue on behalf of the Grand Trunk Railway System and, 
after the plaintiff's evidence was all in, moved for a directed verdict, which 
was granted. The plaintiff's motion to amend the pleadings by substituting 
the name of the Grand Trunk Railway Company for the Grand Trunk Railway 
System was refused. Held, that such refusal was correct, because a misnomer 
of a defendant is not amendable where the intended defendant was not served 
and did not make a general appearance. Parke, Davis & Co. v. Grand Trunk 
Railway (1919, Mich.) 174 N. W. 145. 

Where the cause of action remains the same, a misnomer of either party may 
be amended, if service was made upon the intended party. Martin v. Martin 
(1897) 95 Va. 26, 27 S. E. 810; Maker v. Interstate Switch Co. (1897) 58 Kan. 
817, 51 Pac. 286. By the weight of authority, a plaintiff may amend his action 
so as to change the capacity in which he sues from individual to representative, 
or vice versa. Johnson v. Phoenix Bridge Co. (1910) 197 N. Y. 316, 90 N. E. 
953; Mann v. Marshall (1911) 76 N. H. 162, 80 Atl. 336. Contra, Lower v. 
Segal (1897, Sup. Ct.) 60 N. J. L. 99, 36 Atl. 777; Walker v. Lansing Traction 
Co. (1906) 144 Mich. 685, 108 N. W. 90. The defendant is likewise so privileged. 
Hutchinson v. Tucker (1878) 124 Mass. 240; Tighe v. Pope (1878, N. Y. Sup. 
Ct.) 16 Hun, 180. Similarly, an action brought by an individual may be changed 
by an amendment into one by a partnership, or vice versa. Hodges v. Kimball 
& Famszvorth (1878) 49 Iowa, 577; York v. Nash (1903) 42 Ore. 321, 71 Pac. 
59; contra, Blackwell v. Pennington & Sons (1880) 66 Ga. 240. Also an 
amendment charging defendants as partners instead of as a corporation may be 
allowed. Haggerty v. Strong (1898) 10 S. D. 585, 74 N. W. 1037; Teets v. 
Snider Heading Mfg. Co. (1905) 120 Ky. 653, 87 S. W. 803. The principle of the 
instant case is clearly correct ; but it would seem that the fact that the attorney 
who entered the plea was the general attorney for the Grand Trunk Company, 
and that the Grand Trunk Company operated under the name of the Grand 
Trunk System, which did not exist as a corporation, would be sufficient to 



